transparency and exchange of information (in a pre-automatic exchange of information (AEOI) environment). Furthermore, following the enactment of the Inland Revenue (Amendment) (No 2) Ordinance 2013 (the Ordinance) on 10 July 2013, the HKSAR has been able to enter into tax information exchange agreements (TIEAs); most significantly, the first TIEA was with the United States (US). Six further TIEAs were signed in August 2014 with: Denmark; Faroes Islands; Greenland; Iceland; Norway; and Sweden. In relation to the OECD's Base Erosion Profit Shifting (BEPS) Action Plans, the HKSAR has been a follower, and determined that, following a period of consultation, it will put in place an AEOI
facility. An Amendment Bill was introduced in early 2016 for consideration by the Legislative Council (LegCo), which subsequently became law as from 30 June 2016. This paper will focus on the AEOI developments in the HKSAR. With respect to the wider BEPS initiatives, the HKSAR announced on 20 June 2016 that it would be fully embracing implementation of BEPS when it became an Associate member. This requires the HKSAR to review its current state of preparedness to meet BEPS expectations.
The remainder of this paper is organised as follows. The next section provides a brief overview of recent international developments and their potential implications with respect to AEOI in the HKSAR. Section 3 then overviews other developments in the international tax area, focussing on the HKSAR's engagement in the BEPS implementation process, before section 4 sets out the concluding observations from the earlier discussion.
Developments in automatic exchange of information in the HKSAR
In late 2014, the HKSAR Government indicated to the Global Forum that it intended to support the new standard of AEOI. The Panel on Financial Affairs (Panel) reported to LegCo that Panel members had exchanged views with the HKSAR Administration on a number of issues including:
6  the benefits of AEOI and compliance costs,  consistency of reporting standard for local and overseas financial institutions, and  safeguards to protect privacy and confidentiality of information exchanged.
As a consequence of the increasing aspirations of the international community for AEOI (reflected in more than 90 Global Forum members at that time expressing their commitment to AEOI), it was considered necessary for the HKSAR to put in place the required legal framework to enable AEOI.
The risk of not doing so was that the HKSAR could be labelled as an uncooperative jurisdiction or a 'tax haven'. Such a label would undermine its position and competitiveness as an international business and financial centre.
Moving both sideways and forward to mid-2015, the European Union (EU) placed the HKSAR on its blacklist of 30 non-cooperative jurisdictions. This list included many of the well-known tax havens which is largely unsurprising. Soon after the release of the blacklist, the HKSAR Government expressed its regret over this decision by the EU, pointing out how the HKSAR has been cooperative and supportive of international efforts on EOI and transparency. Subsequently, on 14 October 2015, the HKSAR Government was able to advise that the EU had removed the HKSAR from its blacklist, although some member EU states retained the HKSAR on their own blacklists. In particular, the Big four accounting firm PWC commented that the HKSAR will maintain an ongoing dialogue with the EU over it efforts regarding cooperation, will continue with drafting its response to AEOI, and continue to expand its network of CDTAs.
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Returning now to the matter of AEOI. On 24 April 2014 the HKSAR Government launched its consultation process on AEOI with the release of a comprehensive consultative document. This followed a brief period of engaging with stakeholders in the financial industry to assess their initial views on how AEOI should be implemented in the HKSAR. Professor K C Chan, the Secretary for the FSTB, stated in his media release: 9 "Hong Kong will adopt a pragmatic approach to legislate for all essential requirements of the OECD standard on AEOI, and will ensure effective implementation of the new standard. …
Our plan is to conduct AEOI on a bilateral basis with jurisdictions with which Hong Kong has signed a comprehensive avoidance of double taxation agreement (CDTA) or a Tax Information
Exchange Agreement (TIEA). In identifying AEOI partners from amongst our CDTA or TIEA partners, we will take into account their capability in meeting the OECD standard and in protecting data privacy and confidentiality of the information exchanged in their domestic law." Annex C to the consultation document set out the proposed (and subsequently enacted) framework for AEOI in the HKSAR. It is reproduced on the next page: received on the Amendment Bill, 15 including from the HKICPA, which suggested that there be a mechanism for account holders to apply to financial institutions and to the HK IRD to get access to and the opportunity to correct their personal data. In line with the Personal Data (Privacy)
Ordinance, financial institutions must ensure that the personal data they hold is accurate and allow account holders to review and correct their personal and financial data. No further specific checks will be put in place.
16
The FSTB reported back on the submissions received on the Amendment Bill in March 2016. Most submitters supported and agreed with the HKSAR's pragmatic policy approach to implementing AEOI. 17 Reciprocity is seen as a key principle upon which the AEOI framework is based. The Further details on the HK IRD's interpretation and practice with respect to exchange of information is available in its DIPN 47 (revised), the latest version current as at January 2014. 18 This practice statement will no doubt need to be revised further once AEOI is fully operational to ensure the As a consequence of the tight timeframe, the commitment by the HKSAR to commence its first AEOI was made for no later than by the end of 2018. 19 Consequently, the HKSAR will not be an early adopter of AEOI but would be joining over 100 jurisdictions that have committed to AEOI through use of the Common Reporting Standard (CRS) and Country by Country (CbC) reporting.
The CRS requires financial institutions to perform due diligence procedures and to transmit systematically financial data from their non-resident customers. The type of information and the due diligence to put in place for all financial accounts are defined by the CRS, and include: interest, dividends, account balances or values, income from certain insurance products, sales proceeds from financial assets and other income generated with respect to assets held in the account or payments made with respect to an account. 20 The financial institutions involved include: custodial institutions, depository institutions, investment entities and specified insurance companies. The HK IRD will act as the competent authority for the HKSAR.
The HKSAR's timeline for collecting and reporting information is set out below: The HKSAR will require a new Schedule to be included in the Inland Revenue Ordinance by the end of 2016 to facilitate this aspect of AEOI. A key issue with AEOI is determining tax residence. Tax residence will be determined through the normal tests of a person's physical presence or time spent in a particular place (the 183 day within a tax year rule). For a company the usual tests of the place of incorporation or whether the centre of management and control is located, will be applied.
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In most cases, self-certification, as set out by the international standard for AEOI, is to be applied by account holders. 22 To assist FIs to meet their AEOI obligations, the HK IRD has added links on its website to details of the relevant legislation, and to guidance for FIs, including the IRD's views on the due diligence procedures required by the OECD's CbC reporting requirements.
23
As at 30 June 2016, the HKSAR has a CDTA or TIEA in place with 42 jurisdictions, and will identify those jurisdictions within this group that have appropriate AEOI procedures in place, for the HKSAR to determine to be its targeted AEOI partners. The HKSAR is looking to further expand this network of CDTAs and TIEAs during 2016-17, having several TIEAs under negotiation at the time of writing this paper.
The overarching focus for the HKSAR, it appears, is to do all that it can within these constraints to ensure that it protects the confidentiality of information of taxpayers where this information is held within the HKSAR. One area where the HKSAR is expected to face some difficulty is with respect to companies and their cross border operations and transactions, with the need for increased disclosure of information and increased pressure to exchange tax information. In particular, the OECD's BEPS Action Plan 13, which is concerned with transfer pricing expectations, will provide challenges for the HKSAR. 24 The low level public response by the HKSAR to BEPS developments, 21 As the HKSAR uses a territorial-based tax system, the issue of residents v non-residents become principally an issue with respect to cross-border transactions -the CDTAs and TIEAs operate in this regard. The Financial Secretary also indicated that the HKSAR is committed to modernising its tax legislation to ensure that it maintains a fair tax environment, aligns its tax system with international standards, and enhances its overall competitiveness. Clearly the HKSAR will need to make some legislative and practice changes in the not too distant future so as to move towards being "BEPS compliant".
At two relatively recent conferences, the HK Deputy Commissioner of Inland Revenue (CIR) indicated that the HKSAR will be working to introduce a profits tax exemption for offshore funds and a concessionary tax regime for aircraft leasing. 27 While not significant in themselves, these announcements demonstrate further movement by the HKSAR to engage with the international tax community.
In relation to BEPS, priority is to be given to four BEPS action points where there are internationally agreed minimum standards, namely: review of harmful tax practices and spontaneous exchange of information on certain tax rulings (Action 5); model tax treaty provisions to prevent treaty abuse (Action 6), CbC reporting (Action 13) and improvements to cross border tax dispute resolution (Action 14).
The top priority area for the HKSAR is transfer pricing where it is looking to develop comprehensive legislation and documentation requirements (which will need to align with CbC reporting requirements). This will follow consultation which is scheduled to start in the last part of 2016. The HKSAR is also looking to ensure it will be able to implement the requirements of Action 15 concerning the introduction of a multilateral instrument. Following approaches from some treaty partners, the HKSAR may introduce a simplified limitation of benefits (LOB) rule and principle purpose test (PPT) as part of its standard CDTA in the future.
28 Furthermore, with the PRC being a signatory to the Multilateral Convention on Mutual Administrative Assistance in Tax Matters (Multilateral Convention) and specifically extending its application to Hong Kong, then the HKSAR will have obligations and benefits like any other signatory. 29 The PRC signed on behalf of the HKSAR as the HKSAR could not be a signatory itself given it is not a sovereign state.
In a reply concerning the Estimates of Expenditure for 2016-17, the following reply was given concerning the costs associated with the HKSAR's 'obligations' with respect to BEPS:
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In November 2015, the Group of Twenty ("G20") endorsed a package of measures to tackle
Base Erosion and Profit Shifting ("BEPS Package"). Proposed by the Organisation for
Economic Co-operation and Development, the BEPS Package covers 15 areas. It aims to ensure that multinational corporations pay a fair share of taxes in respect of their profits and to plug the loophole of "double non-taxation" among jurisdictions. The Administration is conducting analysis on the BEPS package and will set our work priorities. We will also consult the industry on the strategies for implementing the relevant proposals at an appropriate juncture and then proceed with the necessary legislative amendment exercise.
As regards the preparatory work undertaken by the Inland Revenue Department (IRD), it is mainly coordinated by a Deputy Commissioner who leads the Tax Treaty Section to take up the relevant tasks.
At the present stage, since such preparatory work forms part of the day-to-day duties of the officers concerned, information on the number of officers dedicated to the related work (and their respective ranks) or the estimated expenditure for such work is not available.
It is anticipated that implementation of the G20's BEPS package will create additional workload for IRD. IRD will closely monitor the situation and its manpower need. Associate. In becoming an Associate party with respect to BEPS, the HKSAR has committed to the comprehensive BEPS package, including its four minimum standards. These four standards, as noted previously, comprise: harmful tax practices; tax treaty abuse; CbC reporting requirements; and improvements in cross-border tax dispute resolution. Furthermore, joining BEPS necessitates consistent implementation of the 15 Actions, where they are relevant to the HKSAR. The HK CIR is to represent the HKSAR, and will have the opportunity to in part at least shape the implementation of the BEPS package and ensure there are solutions that will work for the HKSAR. The Government is conducting analysis on the BEPS package, with a view to mapping out our work priorities. We will consult the industry on the strategy for implementing the relevant proposals at an appropriate juncture and prepare for taking forward the necessary legislative amendments.
This decision by the HKSAR to be actively involved to meet the key principles underlying the BEPS initiatives will be important in maintaining its status as a desirable business location. In terms of the status of the HKSAR's BEPS action plan implementation, the following table outlines an assessment from another Big 4 accounting firm Deloitte, which is supplemented through further analysis by the writer. This analysis was prepared before the release of the most recent consultation paper anon BEPS-related items: Best practice As the HKSAR has a source-based tax system and does not tax dividends, not specific rules are expected.
N/A
Interest deductions (Action 4)
Common approach
The HKSAR has specific rule limiting interest deductions, especially interest paid to nonresidents. It does not have thin capitalisation rules. The IRD may review the interest deduction rules.
Not yet known
Harmful tax practices (Action 5)
Minimum standard
The IRD will review and amend provisions found to be harmful, and consider mandatory spontaneous EOI on certain rulings. The HKSAR has two DIPNs providing guidance which generally follow OECD guidelines. Transfer pricing is a high priority for the IRD, and will consult with the public and introduce bills to LegCo for review and approval.
The focus area will be the alignment of profits with economic activities. 
Minimum
As noted above, transfer pricing is a high priority with the IRD to review the need to update current practices, including the revised documentation approach recommended by the G20/OECD. The IRD will consult, introduce bills to LegCo standard for review and approval, and enter into competent authority agreements for exchange of CbC reports. The IRD will require multinationals to provide high level information on their global business operations and transfer pricing policies, transactional transfer pricing documentation specific to each country and annual CbC reports for each jurisdiction in which they do business.
Not yet known Dispute resolution mechanisms effectiveness (Action 14)
Common approach IRD has indicated that this is one of four priority areas where there are agreed standards with which Hong Kong will cooperate.
Not yet known
Developing a Multilateral Instrument to modify bilateral tax treaties (Action 15)
Common approach
The HKSAR is looking to ensure it will be able to implement the requirements of this action plan.
Not yet known
Another aspect associated with BEPS that will impact on the HKSAR is intra-group financing arrangements which will form part of the transfer pricing Master file under CbC reporting. 35 With an enhanced focus on information transparency, clearly intra-group financing arrangements will need to be well documented and properly supported. The HKSAR promotes itself as a potential regional treasury hub and has introduced tax incentives for corporate treasury centres; as a consequence of BEPS this aspect will need to be closely reviewed.
Concurrent with the time of writing this paper, in a speech delivered to the Asia-Oceania BEPS, including the four minimum standards. The HKSAR's priority is to put in place a legislative framework for transfer pricing rulings that meet the latest guidance from the OECD, spontaneous exchange of information (EOI) on tax rulings, CbC reporting, and cross-border dispute resolution mechanism. 38 With other BEPs Actions, the HKSAR will monitor international developments, and hence will be a follower.
A fundamental transfer pricing rule will be implemented to enable the Commissioner to adjust the profits and losses of businesses. Penalties to encourage compliance will be introduced. The HKIRD is also working on implementing an advance pricing agreement (APA) regime to support this new fundamental transfer pricing rule.
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With respect to CbC, the OECD's templates will be adopted, with a number of exemptions introduced to reduce the costs for some businesses. It expected that through using the EUR750 million (HK$6.8 billion) threshold for CbC reporting, about 150 HKSAR enterprises will need to meet the CbC requirements. Only those jurisdictions that have a CDTA or TIEA, or have signed the Multilateral Convention, will be able to exchange reports with the HKSAR. There will also need to be a Competent Authority agreement entered into between the HKSAR and the other jurisdiction for CbC to operate. MNEs will need to gather information in 2018 and file their first CbC reports to the HKIRD in 2019.
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The multilateral instrument is expected to work without any technical difficulties when applied to the HKSAR's CDTAs. The HKSAR has indicated that it is likely to adopt the principle purpose test as its preferred option in updating its CDTAs.
41
The HKSAR intends to introduce a statutory mechanism to ensure timely, effective and efficient resolution of cross-border treaty-related disputes.
Most of the HKSAR's CDTAs incorporate the mutual agreement procedure (MAP).
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With respect to spontaneous EOI on tax rulings, the HKSAR will include six categories of rulings within this framework: 43 2 IGA under FATCA that took effect in time for the 1 July 2014 implementation date of FATCA. The analysis set out in this paper indicates that the HKSAR has become an active player in facilitating the objectives of the BEPS action plans. It also suggest there will be significant activity led by the HK IRD and LegCo over the next year or so, including a sizeable amount of consultation activity with the public, so as to bring the BEPS initiatives to fruition within the HKSAR. The latest consultation paper provides a clear indication of the direction the HKSAR intends to take. It would be fair to say that the HKSAR has evolved from being a reluctant and slow follower to implement exchange of information beyond that of the CDTA, to a jurisdiction that is willing to meet international expectations with respect to AEOI. Indeed, the HKSAR is moving into what the writer sees as "unchartered territory" with its proactive decision to be part of the ad hoc group to develop a multilateral instrument to modify bilateral tax treaties as part of BEPS Action 15.
